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January 8, 2019
By FedEx
Clerk
Land Court
3 Pemberton Square, 5th Floor
Boston, MA 02108
RE:

Town of Concord v. Littleton Water Department
Land Court No. 18 MISC 000596 (KCL)

Dear Sir/Madam:
I enclose for filing and docketing the “Partially Assented-To Joint Motion of the Town of
Acton and the Water Supply District of Acton to Intervene.” Please note that this case is
scheduled for a Case Management Conference with Judge Long tomorrow, January 9, at 9:30
AM.
As noted in the enclosed motion, the plaintiff Town of Concord and the defendant
Littleton Water Department (“Littleton”) have both assented to the intervention of the Town of
Acton. Littleton has also assented to the intervention of the Water Supply District of Acton (the
“AWD”), but Concord will be filing an opposition to the AWD’s intervention.
Thank you for your attention to this matter.
Sincerely,

Jeffrey L. Roelofs
Enclosure
cc:

Corey Pontes, Sessions Clerk for Judge Long (by email)
Peter Durning and John Shea (by email and mail) – Counsel for the Town of Concord
Thomas Harrington, Raymond Miyares and Bryan Bertram (by email and mail) –
Counsel for the Littleton Water Department
Mary Bassett, Esq. (by email and mail) – Counsel for the Water Supply District of Acton

COMMONWEALTH OF MASSACHUSETTS
MIDDLESEX, ss.

LAND COURT
NO. 18 MISC 000596 (KCL)

____________________________________
TOWN OF CONCORD,
)
)
Plaintiff,
)
)
v.
)
)
LITLETON WATER DEPARTMENT,
)
)
Defendant.
)
)
v.
)
)
TOWN OF ACTON and the
)
WATER SUPPLY DISTRICT OF ACTON, )
)
[Proposed] Intervenors.
)
____________________________________)
PARTIALLY ASSENTED-TO JOINT MOTION OF THE
TOWN OF ACTON AND THE WATER SUPPLY DISTRICT
OF ACTON TO INTERVENE
The Town of Acton and the Water Supply District of Acton (“Acton Water District” or
“AWD”) respectfully move pursuant to Massachusetts Rule of Civil Procedure 24 to intervene in
this action in order to protect their rights to use Nagog Pond as a future water supply pursuant to
Chapter 201 of the Acts of 1884 (the “1884 Act”) (Complaint, Ex. A).
Concord and the defendant Littleton Water Department (“Littleton”) have both assented
to the intervention of the Town of Acton. Littleton has also assented to the AWD’s intervention,
but Concord will be filing an opposition to the AWD’s intervention.
INTRODUCTION
Nagog Pond is a Great Pond located in Acton and Littleton. Through the 1884 Act, the
legislature granted Concord a qualified right to use Nagog Pond as a water supply, which

Concord has done since the early 1900s. The 1884 Act also granted or reserved to Acton and
Littleton the right to use Nagog Pond as a water supply if needed at some future date.1
Through this action Concord seeks to nullify the 1884 Act in its entirety and, indeed, to
nullify all special acts regarding water withdrawals adopted prior to enactment of the Water
Management Act, G.L. c. 21G, in 1985.2 Alternatively, Concord seeks a declaration that its right
to withdraw water from Nagog Pond is “superior to any rights Littleton purports to hold pursuant
to Section 10 of the 1884 Act.” Complaint, p. 19. Concord does not seek a declaration that
expressly affects the rights of Acton or its inhabitants under the 1884 Act – focusing, instead,
only on its current dispute with Littleton. However, because the 1884 Act treats Acton and
Littleton similarly, any judicial declaration that nullifies or constrains the rights of Littleton
under the 1884 Act will likely be interpreted or applied as also nullifying or constraining the
rights of Acton and its inhabitants under doctrines of estoppel, preclusion, precedent or similar
legal principles.
Intervention as of right is warranted because the interests of Acton and the AWD in
preserving the rights afforded to Acton and its inhabitants under the 1884 Act are directly at
stake in this action and diverge from and will not be adequately represented by Littleton.
Mass.R.Civ.P. 24(a)(2). Alternatively, Acton and the AWD move for permissive intervention on
similar grounds. Mass.R.Civ.P. 24(b).

The 1884 Act provides, in part, that “if from any reason the supply of water in said pond shall
not be more than sufficient for the needs of the inhabitants of the towns of Acton and Littleton,
then the needs of the inhabitants of said towns shall be first supplied.” 1884 Act, § 10.

1

Concord has requested a declaration “stating that the [Water Management Act] effectively
repealed [all] special acts regarding water withdrawals adopted prior to the WMA.” Complaint,
p. 18. That claim implicates the rights of many municipalities, water districts, entities and
persons – all indispensable parties that, pursuant to Mass.R.Civ.P. 19(a), would have to be joined
in this action before this Court could even entertain such a broad request for relief.
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ARGUMENT
I.

ACTON AND THE AWD ARE ENTITLED TO INTERVENE AS A MATTER OF
RIGHT UNDER RULE 24(A)(2)
Under Mass. R. Civ. P. 24(a)(2), intervention as of right is appropriate when (1) the

motion is timely, (2) the movant claims an interest relating to the property or transaction that is
the subject of the litigation in which the movant wishes to intervene, (3) the movant shows that,
unless able to intervene, the disposition of the action may, as a practical matter, impair its ability
to protect its interest, and (4) the movant demonstrates that its interest in the litigation is not
adequately represented by existing parties. Bolden v. O’Connor Cafe of Worcester, Inc., 50
Mass. App. Ct. 56, 61 (2000); Mass. R. Civ. P. 24(a)(2). Acton and the AWD satisfy these
criteria.
A. This motion is timely
This motion is timely because it is being served near the outset of the action, prior to
Littleton having responded to the Complaint, prior to any party undertaking any discovery and
prior to the Court’s Case Management Conference scheduled for January 9, 2019. The existing
parties will not be prejudiced by Acton and the AWD joining the litigation at this point.
B. Acton and the AWD have direct and substantial interests that may be impaired
by this litigation
The 1884 Act, which Concord seeks to effectively void through this action, grants and
reserves important rights to the Town of Acton and to Acton’s inhabitants. As discussed above,
although Concord does not seek a declaration that explicitly affects the rights of Acton or its
inhabitants under the 1884 Act, any judicial declaration that nullifies or constrains the rights of
Littleton under the 1884 Act will likely be interpreted or applied as also nullifying or
constraining the rights of Acton and Acton’s inhabitants.
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The 1884 Act was enacted prior to the creation of the AWD in 1912. As such, the 1884
Act does not mention the AWD or grant any rights directly to it. Nonetheless, the AWD is the
entity established by the inhabitants of Acton (who were expressly granted rights under the 1884
Act) for the purpose of securing and supplying water throughout the town of Acton.3 As such,
the AWD, as the entity acting on behalf of Acton’s residents with respect to water supply
matters, has a direct and substantial interest in preserving the rights that the 1884 Act granted or
reserved to Acton and Acton’s inhabitants.4
C. The outcome of this action may impair or impede the ability of Acton and the
AWD to protect their interests
Because the 1884 Act treats Acton and Littleton similarly, as discussed above, any
judicial declaration that nullifies or constrains the rights of Littleton under the 1884 Act will
likely be interpreted or applied as also nullifying or constraining the rights of Acton and its
inhabitants under doctrines of estoppel, preclusion, precedent or similar legal principles. Said
differently, if Concord gets the results it is seeking, it would not only foreclose Littleton from use
of Nagog Pond, but Acton and the AWD as well.

The AWD was formed pursuant to Chapter 326 of the Acts of 1912 (Exhibit A) as an
independent governmental body to supply water in South and West Acton. Over the course of
the next several decades the AWD’s boundaries were enlarged to encompass the entire town of
Acton. See Chapter 667 of the Acts of 1962 (Exhibit B) (re-naming the district the “Water
Supply District of Acton” and extending its boundaries to encompass all of Acton).
3
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In determining whether an intervenor’s interest is sufficient, courts take “a flexible, rather than
rigid approach,” and “the requirement should be viewed as a prerequisite rather than relied upon
as a determinative criterion for intervention.” Cosby v. Dep’t of Social Servs., 32 Mass. App. Ct.
392, 395-396 (1992). See also Ruthardt v. United States, 164 F. Supp. 2d 232, 245 (D. Mass.
2001) citing Public Service Co. of New Hampshire v. Patch, 136 F.3d 197, 204 (1st Cir.1998)
(the criteria should not be read “discretely, but together, and always in keeping with a
commonsense view of the overall litigation”).
4

D. Littleton cannot adequately represent the interests of Acton or the AWD
Although Acton, the AWD and Littleton are aligned in wanting to preserve the validity
and enforceability of the 1884 Act, Littleton’s current water supply needs, interests and activities
diverge significantly from those of Acton and the AWD – particularly with respect to Nagog
Pond.
For example, Acton and the AWD have no interest in withdrawing water from Nagog
Pond at this time and, accordingly, have not sought to exercise their rights under the 1884 Act to
do so. Nor have they taken steps to constrain or appropriate Concord’s withdrawal rights. In
fact, the Acton Board of Selectmen recently issued a special permit providing the local zoning
authority for Concord’s proposed construction of a new water treatment facility along Nagog
Pond, supporting Concord’s continued withdrawal and treatment of water from Nagog Pond, and
have otherwise worked cooperatively with Concord concerning its provision of water to Acton
residents and businesses along its water main in Acton.
Littleton’s interests and recent activities with respect to Nagog Pond have differed
significantly from those of Acton and the AWD. Among other things, Littleton has taken
affirmative steps to exercise its rights under the 1884 Act to withdraw water from Nagog Pond,
including steps aimed at appropriating Concord’s regulatory rights to withdraw water from
Nagog Pond for its own use.5 Littleton’s actions in that regard do not align with the interests of
Acton and the AWD and, depending on how they proceed, may be in direct conflict with them.
See the letters from the Littleton Water Department to Concord included in Exhibits E and F to
Concord’s Complaint in this action. Separately, on December 7, 2018, Littleton filed a complaint
with the Supreme Judicial Court (“SJC”) petitioning the SJC to appoint three commissioners to
ascertain the water damages Littleton will be obligated to pay Concord for its intended taking
and use of the waters from Nagog Pond under the 1884 Act. Town of Littleton, Massachusetts,
acting by and through its Board of Water Commissioners v. Town of Concord, Massachusetts,
No. SJ-2018-0572. A copy of that complaint, without exhibits, is included as Exhibit C hereto.
5
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Littleton and Concord have also apparently been in discussions regarding an agreement to
allocate water withdrawals from Nagog Pond. See Complaint, ¶¶ 82-101. Although any
allocation agreed to by Concord and Littleton may also impact the future rights or ability of
Acton and/or the AWD to withdraw water from Nagog Pond, Concord and Littleton did not
include Acton or the AWD in those discussions. Based on the allegations in Concord’s
Complaint, it also appears that those discussions did not address or even acknowledge the current
or future rights or interests of Acton or the AWD in Nagog Pond.
In summary, although the interests of Acton and the AWD overlap with those of Littleton
with respect to preserving the validity of the 1884 Act, they also diverge significantly. As such,
Littleton cannot adequately represent the interests of Acton and the AWD.
II.

ALTERNATIVELY, THE COURT SHOULD PERMIT ACTON AND THE AWD
TO INTERVENE UNDER RULE 24(B)
Acton and the AWD also meet the standard for permissive intervention because their

motion is timely and their “claim or defense and the main action have a question of law or fact in
common” – namely, the ongoing validity and enforceability of the 1884 Act. Mass. R. Civ. P.
24(b). The Court has discretion in granting permissive intervention and must consider “whether
the intervention will unduly delay or prejudice the adjudication of the rights of the original
parties.” Mass. R. Civ. P. 24(b). See Corcoran v. Wigglesworth Machinery Co., 389 Mass. 1002,
1003 (1983) (“Whether a party should be allowed to intervene is a matter that is largely left to
the discretion of the judge below.”).
Intervention will afford Acton and the AWD the opportunity to protect their direct and
substantial interests in the outcome of this litigation. Also, because Acton’s and the AWD’s
interests are closely aligned with respect to the issues presented in this litigation, they expect to
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act jointly in this litigation to the extent possible. Their intervention will not unduly delay or
prejudice the adjudication of the rights of existing parties.

Respectfully submitted,

TOWN OF ACTON,

WATER SUPPLY DISTRICT OF ACTON,

By its attorney.

By its attorney.

Jeffrey L. Roelofs (BBO# 628645)
Law Offices of Jeffrey L. Roelofs, P.C.

Mary E. Bassett, Esq. (BBO# 033070)
McWalter, Barron & Boisvert, LLP
30 Monument Square

44 Merrimac Street

Concord, MA 01742

Newburyport, MA 01950
Tel; (978)462-7600
Fax: (979) 462-7610
jlr@roelofslaw.com

Tel: 978-369-2252
Fax: 978-369-6989

mary@marybassettlaw.com

Dated: January 8, 2019
CERTIFICATE OF SERVICE

I certify that I caused a copy of the foregoing document to be served upon all parties by

having copies sent by email and mail onthis 8'*' day ofJanuary, 2019 to counsel of record, as
follows:

John F. Shea, Esq.
Peter F. Durning, Esq.
Mackie Shea, P.C.
20 Park Plaza, Suite 1118
Boston, MA 02116

Thomas J. Harrington, Esq.
J. Raymond Miyares, Esq.
Bryan F. Bertram, Esq.
Miyares and Harrington, LLP
40 Grove Street, Suite 190
Wellesley, MA 02482

Jeffrey L. Roelofs

EXHIBIT A

EXHIBIT B

EXHIBIT C

